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injured employee or his beneficiaries, but that usually such compensa- 
tion could be obtained only at the end of a bitterly contested lawsuit 
requiring an attorney's services, or through a series of negotiations 
carried on by an attorney. It could not have been contemplated that 
this work of an attorney should be a gratuity. Neither is it supposa- 
"ble that the members of Congress are unaware of the regretable fact 
that among attorneys there has long existed keen competition for 
this sort of litigation and frequent overreaching in bargaining for an 
unconscionable fee. Notwithstanding all this, we find no provision 
in the act in any manner bearing upon the relation or compensation 
of an attorney who is employed to enforce the liability thereby cre- 
ated. The fee going to the attorney cannot be considered a burden 
upon the carrier, or indirectly upon interstate commerce. It comes 
■out of the sum which by the settlement or the judgment in the ac- 
tion is awarded the client. The person entitled to compensation un- 
der the Federal Employers' Liability Act has the right to enforce 
his cause of action in the state courts, and when he so elects we see 
no reason why, in the absence of federal legislation indicating to the 
contrary, the attorney may not call upon the court to protect his 
rights under the lien given by the state statute upon the cause of 
actioh - . In the instant case defendant had full notice of the attorney's 
rights before the payment of the money on the settlement made with 
the client. Before such settlement was made defendant's represen- 
tative interviewed intervener and announced that no effort would be 
made to protect against the lien — defendant taking the ground that 
intervener had no lawful lien which he could assert." 



Federal Employers' Liability Act — What Constitutes Interstate 
Commerce.— In Alabama Great Southern R. R. v. Bonner (Ala.), 
75 So. 986, it was held that a member of a posse employed by a rail- 
road company to search for and apprehend bandits who had robbed 
a train engaged in interstate commerce was not himself engaged in 
such commerce so as to render the company liable for his death un- 
der the Federal Employers' Liability Act. The court said: 

"In a very recent decision of the Supreme Court of the United 
States, not yet officially reported, it was held that by the very terms 
of the statute the true test is the nature of the work being done at 
the time of the injury or death, and that the mere fact that the par- 
ties expected in the future to engage in interstate commerce, or (we 
may add) had in the past engaged in such work, is not sufficient 
to bring the case within the statute; that to come within the statute 
the act or work being performed by the injured servant must be an 
act or work of interstate commerce, or must be so directly and im- 
mediately connected with interstate commerce as to be a part of it 
or of other acts thereof, or a necessary incident thereto. See Erie 
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Railroad Co. v. Welsh, 242 U. S. 30-3, 37 Sup. Ct. 116, which follows 
Behren's Case, 233 U. S. 473, 34 Sup. Ct. 646, 58 L. Ed. 1051, Ann. 
Cas. 1014C, 163; Carr's Case, 239 U. S. 260, 35 Sup. Ct. 780, 59 L,. Ed. 
1298; Shank's Case, 239 U. S. 556, 36 Sup. Ct. 188, 60 L. Ed. 436, L. 
R. A. 1916C, 797. Here the evidence utterly fails to show that de- 
ceased, if conceded to have been employed by the defendant, was 
ever employed to engage in commerce of any kind or description, 
or that he ever did in fact so engage; and there is no evidence that 
such work was ever contemplated to be performed in the future by 
the deceased. The only fact which at all lends color to this, as a 
case under the act in question, is that the train of the defendant which 
was robbed was engaged in interstate commerce when robbed, and 
that deceased attempted to apprehend the robbers. He was not on 
the train when it was robbed, and there is no pretense that he was 
then in the employ of the defendant for any purpose, or that he was 
ever in its employment except to search for and apprehend the rob- 
bers. This, we hold, is not sufficient." 



Fire Insurance — Loss Caused by Explosion — Proximate Cause. — 

In Bird v. St. Paul Fire & Marine Ins. Co., 167 N T . Y. S. 707, it ap- 
peared that a fire on distant premises caused a slight explosion which 
caused another fire, which in turn caused a terrific explosion of dy- 
namite, damaging by concussion plaintiff's canal boat, which was in- 
sured against fire. It was held that the "proximate cause" of the 
damage was the fire. It was also held that even if a policy of fire 
insurance contains the usual exemptions from loss for damage by 
explosion of any kind, unless fire ensues, and in that event for dam- 
age by fire only, if the explosion was an incident to a fire insured 
against, the insurer is liable for all the loss, both that caused by the 
fire and the explosion. 

The court said: "The word 'immediate,' denoting the causal re- 
lation without the intervention or mediation of an independent 
agency, is preferable to the word 'proximate,' which unduly suggests 
the relation in time or space. So the courts have written learnedly 
and at length to prove the proximate cause is not the nearest in point 
of time or location, but the controlling or efficient cause. A fine ex- 
ample of such writing is the opinion of Justice Strong in Insurance 
Co. v. Boon, supra, in which he says at page 130 of 95 U. S. (24 L. 
Ed. 395): 'The question is not what cause was nearest in time or 
place to the catastrophe. That is not the meaning of the maxim, 
"Causa proxima, non remota spectatur." The proximate cause is the 
efficient cause, the one that necessarily sets the other causes in op- 
eration. The causes that are merely incidental or instruments of a 
superior or controlling agency are not the proximate causes and the 
responsible ones, though they may be nearer in time to the result.' 



